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District : UDALGURI. 

 

IN THE COURT OF MUNSIFF , UDALGURI. 

 

Present :    N.C.BHUYAN, AJS, 

MUNSIFF , UDALGURI. 

 

Tuesday , the 15th day of March, 2016. 

TITLE  SUIT NO. 11/2013 

 

 

 

Abdul Barek                   

                      ….Plaintiff. 

-vs- 

Hanifuddin  

                                                                                      ....Defendant. 

 

This suit coming on for final hearing on 16/02/2016 in the presence of:- 

             M.C. Narzary   Advocate for the plaintiff  

P. Sutradhar  Advocate for the defendant 

 



And having stood for consideration to this day, the Court delivered the 

following judgment:- 

 

 

 

JUDGMENT 

 

 

1. The brief facts leading to the institution of this suit as is revealed 

from the plaint is that: 

2. That the plaintiff acquired the schedule Ka land the by clearing 

jungle and was possessing the suit land by way of cultivation and 

paying land revenue and as the suit land was found in the 

possession of the plaintiff by the concerned Revenue Authority for 

a long time, Annual Patta was issued in favour of the plaintiff by 

the concerned Revenue Authority and in 1990 on payment of 

requisite premium, the suit land was converted in to Periodic Patta 

land.  

3. That, there is the house of the plaintiff and the beetle nut trees in 

2 Bigha 1Katha of the schedule Ka land and same is the suit land. 

4. That except the suit land of the schedule Ka land, the remaining 

part of the land was sold to one Sah Jamal and handed over the 

possession of that land. That the name of Md. Sah Jamal is already 

mutated over 6 Bigha 1 Katha 9 Lecha of land sold by him.  

5. That the defendant is the nephew of the plaintiff. Hajera Bibi, the 

mother of the defendant is the sister of plaintiff. The mother of the 

defendant died about 20-25 years ago. The land described in the 

schedule A of the plaint is not the parental property of the plaintiff. 

It is self acquired property of the plaintiff.  

6. That the defendant was a Lat Gaonburah before the year of 2000. 

As the plaintiff is illiterate person and sick person, and as he 

trusted his nephew (defendant), he asked the defendant to get the 

name of his children mutated over the suit land in his place during 

his lifetime in order to avoid any dispute. But the defendant 



betrayed the plaintiff. He didn’t get the name of the children of the 

Plaintiff mutated over the suit land and he first got the name of his 

mother late Hajera Bibi mutated over the suit land as share holder 

and possessor and on the same day he got his name mutated in 

place of his deceased mother by the right of inheritance and 

possession. 

7. That though the defendant got his name mutated over the suit 

land illegally and with conspiracy, the defendant never tried to 

dispossess the plaintiff and never threatened him.  So, the plaintiff 

didn’t know about the mutation of the defendant over the suit land 

as the plaintiff was possessing and living over the suit land.   

8. That on 27.02.12 the plaintiff collected the certified copy of 

Jamabandi of the suit land, and then he came know about the 

mutation of the name of the defendant over the suit land. That at 

about 4.00-4.30 pm on 02.03.12, after receipt of the certified copy, 

the plaintiff met the defendant and asked about the mutation of his 

name over the suit land and then the defendant admitted his fault. 

The defendant also asked the plaintiff to cancel the mutation of his 

name over the suit land and to get his name mutated over the suit 

land.  

9. That as per the advice of defendant, on 16.11.12.  the plaintiff filed 

an application before the circle officer , Udalguri, praying to cancel 

the illegal mutation of the name of the defendant over the suit  

land and to get his name mutated over the suit land. Then the 

Circle Officer, Udalguri stated that as the mutation of the name of 

the defendant was done about 3 years ago, he could not do 

anything and returned the application. So, the plaintiff filed this 

case.  

10. The defendant appeared before the court and filed the written 

statement wherein the defendant stated that the suit is not 

maintainable. That the suit land was not self acquired property of 

the plaintiff. The wife of the defendant being sister of the plaintiff 

though has a right over the suit land, she did not prefer so and as 

such the land was under exclusive possession of the plaintiff.  



11. That a portion of ka schedule land measuring 6 Bigha 1Katha 19 

Lecha was sold to one Md. Sah Jamal. But the plaintiff has 

intentionally concealed the date of mutation in the name of Sah 

Jamal. The Jamabandi shows that land measuring 6 Bigha 1 Katha 

19 Lecha out of ka schedule land was mutated in the name of Md. 

Sah Jamal on 1-3-1999 where as the name of the defendant was 

mutated over 2 Bigha 1Katha 19 Lecha under Dag No.230 of P.P. 

No. 66 on 30-5-96 i.e. Much earlier than Md. Sah Jamal and as 

such the fact of remaining unknown about the mutation of 

defendants name over the suit land till 27-2-12 is quite 

unbelievable. 

12. That the plaintiff sold 2Bigha land out of 7Bigha 3Katha 13 Lecha 

covered by Dag N0.230 P.P. No.66 to the defendant by an 

unregistered sale deed on 19-8-95 for valuable consideration 

ofRs.16, 1 00/- only and handed over possession. Again about one 

or two month prior to mutation i.e. 30-5-1996 the plaintiff again 

sold 1 Katha land from Dag; No.- 230 of P.P.No.- 66 to the 

defendant for valuable consideration of Rs. 16,000/ only and 

handed over possession. Thus, the plaintiff sold 2 Bigha 1 Katha 

land to the defendant from Dag No.- 230 and handed over 

possession. The land was mutated in the name of the defendant on 

30-5-96 through chitha correction where over the plaintiff put his 

signature. 

13. The defendant since the date of purchasing has been cultivating 

the land openly, & continuously and by paying land revenue 

except for two years. Thus, the right, title and interest whatever 

the plaintiff had over the suit land vested upon the defendant.  

14. That the sale of 6 Bigha 1 Katha 19 Lecha land to Md. Sah Hamal 

and subsequent mutation of the plot in his name is admitted by the 

plaintiff. At the time of mutation the 

consent of the seller being a condition precedent and mutation in 

the name of Md. Sah Jamal being done at a much later date i.e. on 

1-3-1999 than the defendant (i.e. on 30-5  



1996) the plaintiff much accrue the knowledge on that day (30-5-

1996) if not earlier . 

15. That as the mutation and possession of the suit land stands in the 

name of the defendant the plaintiff ought to have pay advelorem 

court fees and that being not done the suit is undervalued.  

16. That the plaintiff is quite aware of the fact; but as he did not 

transfer the land through registered sale deed he instituted this suit 

with a mala- fide intention.  

17. That no cause of action arose or arises for the suit and the plaintiff 

as having not in possession over the suit is not entitled to get relief 

under present suit and hence prays to dismiss the suit. 

18. On the above pleadings,  my Ld. Predecessor-in-office framed the 

following issues:- 

 

(i) Whether there is cause of action for the 

suit? 

(ii) Whether the suit is maintainable in the 

present form? 

(iii) Whether the suit is barred by the law of 

Limitation Act? 

(iv) Whether the suit is bad for non joinder of 

necessary parties? 

(v) Whether the defendant mutated the suit 

land in is name illegally and without the 

knowledge of the plaintiff?  

 

(vi) Whether the plaintiff has right, title and 

interest over the suit land? 

(vii) Whether the plaintiff is entitled to relief as 

prayed for? 



(viii) To what relief or reliefs if any the plaintiff is 

entitled to? 

  

19. During trial, plaintiff side examined only five witnesses. Except 

PW3, other PWs were cross examined by the Defendant. PW3 

remained absent at the time of his cross examination. Defendant 

adduced the evidence of three DWs. Except DW3, other DWs were 

cross examined by the plaintiff.  DW3 remained absent at the time 

of his cross examination. 

I have also perused the document exhibited in the suit. 

I have heard oral argument of Learned Advocates for both sides.  

 

DISCUSSION, DECISION AND   REASONS THEREOF : 

20. ISSUE NO. 6:  This issue is vital and hence taken first for discussion. 

It is found that as per the Plaintiff, he reclaimed the suit land and was 

possessing the suit land by way of cultivation and by way of paying the 

land revenue and as the suit land was found to be in the possession of 

the plaintiff by the concerned Revenue Authority for a long time, Annual 

Patta was issued in favour of the plaintiff by the concerned Revenue 

Authority and in 1990 on payment of requisite premium, the suit land was 

converted in to Periodic Patta land.  

21. At this stage I would like to go through the relevant legal provision.  

Section 101 of THE INDIAN EVIDENCE ACT, 1872, lays 

down as follows. 

Burden of proof.-Whoever desires any Court to give judgment as to any 

legal right or liability dependent on the existence of facts which he 

asserts, must prove that those facts exist. 

22. When a person is bound to prove the existence of any fact, it is said 

that the burden of proof lies on that person. 

23. However on perusal of the case record is found that plaintiff has not 

submitted any of the documents like the annual patta , premium 

paying receipt or the periodic patta in his name in connection with the 



suit land in order to prove the fact as stated by the plaintiff in the 

plaint. 

24. In the instant case, in support of this case, plaintiff has submitted the 

copy of the Jamabandi of the land covered by Periodic Pata No. 66 

and Dag No. 230 and 298 of village Shivepur under Barchilajhar 

Mouza in the District of Udalguri. 

25. However Hon’ble Supreme court in ―Smt. Sawarni V Smt. Inder 

Kaur & Others [1996 (6) SCC 223]”, held that mutation of a 

property in the revenue record does not create or extinguish title nor 

has it any presumptive value on title. 

26. Under the fact and circumstances of the instant case, I am of the 

opinion that the as the burden lies upon the plaintiff to prove the fact 

as mentioned in the plaint and as the plaintiff has not submitted any 

of the valid document for the proof of the facts mentioned in his 

plaint, there is no material on the record which supports the right, 

title and interest of the plaintiff over the suit land. Hence issue no. 6 

is decided in negative, against the plaintiff. 

27. ISSUE NO. 5: For the proper appreciation of Issue No.4 , Issue No. 5 

is taken before discussing Issue No.4. The case of defendant is that 

the plaintiff sold  2 bighas land covered by dag No. 230 and Patta No. 

66 to the defendant by an unregistered sale deed dated 19.08.1995 

for valuable consideration of Rs 16000/- and handed over the 

possession. Again as per the defendant, the plaintiff sold 1 katha land 

covered by dag No. 230 and Patta No. 66 to the defendant by an 

unregistered sale deed dated 19.08.1995 for valuable consideration of 

Rs 16100/- and handed over the possession. Accordingly plaintiff sold 

2 bighas and 1 katha of land to the defendant and the land was 

mutated in the name of the defendant on 30.05.1996.  

28. In support of the case of the defendant, the defendant exhibited one 

unregistered sale deed having signature of one person named Abdul 

Barek, one copy of the Jamabandi of a plot of land covered by No. 

Periodic Patta No. 66 and dag No. 230 and 298, of Shivepur under 

Barchilajhar Mouza in the District of Udalguri and revenue paying 

receipt and land holding certificate.  



29. Section 54 of the Transfer Of Property Act, 1882 lays down that 

sale is transfer of ownership in exchange for a price paid or promised 

or part paid and part promised. 

30. Such transfer in case of tangible immovable property of the value of 

one hundred rupees and upwards, or in the case of a reversion or 

other intangible thing, can be made only by a registered instrument. 

31. In the instant case the defendant has exhibited one unregistered sale 

deed marked as Exhibit A in connection with the suit land and same is 

not the proper transfer of property as per Section 54 of the Transfer 

Of Property Act, 1882 as the valuation of the land mentioned in the 

Exhibit A is more than one hundred rupees and hence not valid as per 

law. So it is found that Exhibit A is not a valid document. 

32. Now it is found that the defendant has submitted another document 

marked as Exhibit B and same is the copy of the Jamabandi of a plot 

of land covered by No. Periodic Patta No. 66 and dag No. 230 and 

298, of Shivepur under Barchilajhar Mouza in the District of Udalguri. 

On perusal of Exhibit B it is found that the name of one Hazera Bibi 

was mutated by way of right of share holder and possession with 

Abdul Barek and that the name of the Hanifuddin was mutated by 

way of right of inheritance and possession in the place of Hazera Bibi.  

33. So it is found that Exhibit B is not in conformity with the pleading of 

the defendant as the defendant claimed in his written statement that 

he purchased the suit land from the plaintiff by unregistered sale deed 

and Exhibit B reveals a different story as to the mutation of the name 

of the defendant over the suit land.  

34. Moreover on perusal of Exhibit B, it is found that the name of Hazera 

Bibi was mutated by way of right of share holder and possession with 

Abdul Barek on the same day on which the name of Hanifuddin was 

mutated by way of right of inheritance and possession in the place of 

Hazera Bibi and same is not as per concerned legal provision.  

35. Taking into consideration of the above mentioned facts of the instant 

case, I am of the opinion that the defendant mutated his name over 

the suit land illegally and without the knowledge of the plaintiff. 

Accordingly issue no.5 is decided in positive, in favour of the plaintiff. 



36. ISSUE NO. 4: Defendant has claimed that suit is bad for non-joinder 

of necessary party as the plaintiff did not make the Revenue Authority 

as a party to the suit. The defendant has claimed that simply a 

statement that the mutation is illegal is not enough unless the 

Authority is given a chance for hearing.  

37. It is also found that the plaintiff claimed in the plaint that the 

defendant got his name mutated over the suit land illegally and with 

conspiracy. Under the facts and circumstances of the instant case, as 

it is already found in the Issue No. 5 that the defendant mutated his 

name over the suit land illegally and without the knowledge of the 

plaintiff, I am of the opinion that the concerned Revenue Authority is 

a necessary party for the purpose of finding out the basis for the 

mutation of the name of the defendant over the suit land. Accordingly 

issue no.5 is decided in positive, against the plaintiff. 

 

38. ISSUE NO. 3 . Defendant has claimed in the written statement that 

at the time of mutation, the consent of the seller being a condition 

precedent and mutation in the name of Md. Sah Jamal being done at 

a much later date i.e. on 1-3-1999 than the defendant (i.e. on 30-5-

1996) the plaintiff much accrue the knowledge on that day (30-5-

1996) if not earlier. 

39. On perusal of the Exhibit 1, it is found that the name of Hanifuddin 

was mutated over the suit dag and patta on 30-5-1996 and the name 

of Sah Jamal was mutated over the suit dag and patta on 01-03-1999. 

40. Moreover the plaintiff as PW1in his cross examination admitted that 

the name of the defendant was mutated over the suit dag and patta 

on 30-5-1996 and the name of Sah Jamal was mutated over the suit 

dag and patta on 01-03-1999. Again the plaintiff as PW1in his cross 

examination admitted that he went to the Revenue Office for the 

purpose of the mutation of the name of Sah Jamal and that he got 

the name of Sah Jamal mutated over the land sold by him. 

41. So it is admitted by the plaintiff that he went to the Revenue Office 

for the purpose of mutation of the name of Sah Jamal in the year of 

1999. In that case the plaintiff must have gone through the 

Jamabandi copy of the suit land and in that case he must have come 



across the name of the defendant in the copy of the Jamabandi of the 

suit land. So it is found that the plaintiff came to know about the 

mutation of the name of the defendant in 1999 and the suit is filed in 

the year 2013 for the purpose of declaring that the mutation of the 

name of the defendant over the suit land is illegal. Hence I am of the 

opinion that the suit is barred by the law of limitation. Accordingly 

issue no.3 is decided in positive, against the plaintiff. 

42. ISSUE NO. 1 & 2:  This issues are inter related and hence taken 

together for discussion. 

43. Taking into consideration of the above mentioned facts of the instant 

case, as the plaintiff has failed to prove his right, title and interest 

over the suit land by adducing some valid document and as the suit is 

barred by the Law of Limitation and as the suit is bad for the non 

joinder of necessary party, I am of the opinion that there is no cause 

of action for the suit and hence the suit is not maintainable in the 

present form. Accordingly issue no. 1 & 2 are decided in negative, 

against the plaintiff. 

 

44. ISSUE NO. 7& 8: This issues are inter related and hence taken 

together for discussion. In view of the discussions made above and 

the decisions reached in the foregoing issues, the plaintiff is not 

entitled to the decree as prayed for and the plaintiff is not entitled to 

any relief in the instant suit. Hence issue no. 7 and 8 are decided in 

negative, against the plaintiff. 

 

 

 

 

 

 

 



ORDER 

45. In view of the discussions made above and the decisions reached in 

the foregoing issues, the suit of the plaintiff is dismissed on contest 

with cost. 

 

46. Prepare decree accordingly. 

Given under my hand and the seal of this court, on this the 15th day of  

March, 2016, At Udalguri. 

 

 

N.C.BHUYAN 

Munsiff 

Udalguri  

 

 

 

 

 

 

 

 

 

 

 

 

 



APPENDIX 

 

A) Plaintiff’s Exhibits: 

Ext. 1 –copy of the Jamabandi of a plot of land covered by No. Periodic 

Patta No. 66 and dag No. 230 and 298, of Shivepur under Barchilajhar 

Mouza in the District of Udalguri 

Ext. 2- land Revenue Payment Receipt  

Ext. -3 land Revenue Payment Receipt 

Ext. -4 land Revenue Payment Receipt 

Ext. -5land Revenue Payment Receipt 

B) Defendant’s Exhibits: 

Ext. A --Unregistered Sale Deed 

Ext. B -- copy of the Jamabandi of a plot of land covered by No. Periodic 

Patta No. 66 and dag No. 230 and 298, of Shivepur under Barchilajhar 

Mouza in the District of Udalguri 

Ext. C-- land Revenue Payment Receipt 

Ext. D—Land Holding Certificate 

C) Plaintiff’s Witnesses: 

PW 1- Abdul Barek 

PW 2 – Samad Ali 

PW 3 – Abdul Rashid 

PW 4 – Mannan Ali 

PW 5 – Mahiruddin 

D) Defendant’s Witnesses: 

DW 1 – Hanifuddin Ahmed 

DW 2 – Abdul Kuddus 

DW 3 – Abdul Jabbar 

 

 

 

N.C.BHUYAN 
Munsiff 
Udalguri  


